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31 January 2019 

 

Dear Presiding Officer, 

   

GETTING RIGHTS RIGHT: HUMAN RIGHTS AND THE SCOTTISH 
PARLIAMENT 
 
Thank you for your letter of 4 December 2018 welcoming the Equalities and 
Human Rights Committee’s report on Human Rights and the Scottish 
Parliament.  
 
We hope our recommendations will set out a clear human rights road map for 
the Scottish Parliament over the coming decade and put the Parliament at the 
forefront of international human rights standards for Parliaments.  
 
I’d also like to take this opportunity to thank you for your support with the 
Committee’s event held in the Chamber on 10 December, “Human Rights Take 
Over!”. This event was a great success in marking the 70th anniversary of the 
Universal Declaration of Human Rights and in providing a platform to discuss 
Scotland’s human rights journey.  You can listen to the key speeches and the 
panel session here.  
 
Since you wrote to me, the First Minister’s independent Advisory Group on 
Human Rights Leadership, published its report, “Recommendations for a new 
human rights framework to improve people’s lives”, on 10 December. This 
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recommends an Act of the Scottish Parliament to provide a framework for 
human rights. This Bill is anticipated to be introduced in the next session of the 
Parliament and, as well as covering Civil and Political Rights and Freedoms 
(based on the Human Rights Act1998), it is proposed the Bill will legislate on 
Economic, Social and Cultural Rights e.g. the right to adequate housing, an 
Environmental Right, and specific rights such as children, women, persons with 
disability, race, older persons and for LGBTI communities. 
 
Your letter principally concerned recommendation 23 of the Committee’s report, 
which relates to the Presiding Officer’s statement on legislative competence— 
 

“Whilst we recognise that the legal advice informing the Presiding 
Officer’s statement would not routinely be made public, we recommend 
the statement be as expansive as possible to provide the public and the 
Parliament with an understanding of the Presiding Officer's views on 
human rights issues relating to bills.” 

 
It might be helpful if I set out a little of the background to our considerations. 
The Committee’s report looks at human rights in two ways. First, human rights 
as provided for in legislation, treaties and conventions and the Parliament’s 
handling of these issues. Second, a human rights-based approach to the work 
of the Parliament.  The first area is more readily perceptible in that it considers 
ways to improve processes and procedures to support the inclusion of human 
rights issues in the inquiry and legislative work of the Parliament. The second 
gives consideration more generally to how the Parliament can take a more 
human rights-based approach to its work, for example, making the processes 
and procedures more transparent and accessible to a wider, more diverse 
range of individuals and groups to be more inclusive. 
 
The Committee very much welcomes the clarification you provided in relation 
to your role, the context within which your statement is made and the function 
it serves. We accept the reasons why legal advice would not be made public, 
and reflected this in paragraph 226 of the Committee’s report, albeit with 
reference to the Scottish Government. In hindsight I can see that the 
recommendation may have needed some further explanation as to why the 
Committee arrived at the view there is a need for a more expansive Statement 
in relation to the Presiding Officer’s Statement.  
 
One of the issues raised by those who wished the release of legal advice 
provided to you on the competence of a bill, stems from the lack of human rights 
information available to stakeholders to assist them to participate. The 
Committee’s recommendations on human rights memorandums (recs. 24 and 
25), human rights impact and opportunity assessments (rec. 26) and pre-
legislative consultations (rec. 27) seek to address these concerns. This would 
see human rights more clearly articulated in the human rights memorandum 
and the impact and opportunity assessment enabling more fulsome scrutiny.  
 
The Committee detected, however, that there may also be some 
misunderstanding about your role, the context within which your Statement is 
made and the function it serves.  The Committee therefore considers there is 
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an opportunity to be more expansive in this area to assist transparency, which 
coupled with the information to be provided by the Scottish Government, should 
lead to better public understanding.  
 
For example, looking at some positive Statements on Legislative Competence 
these ordinarily state the date the Presiding Officer’s Statement is made and, 
“―In my view, the provisions of the XY (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.” 
 
Whereas a more expansive Statement, for example in relation to the UK 
Withdrawal from the European Union (Legal Continuity) (Scotland) Bill, sets out 
in addition to the reasons as to why the Presiding Officer concluded a particular 
provision was not within the competence of the Scottish Parliament, significant 
background information relevant to all Statements of Legislative Competence. 
 
The Committee considers similar information could serve to make your role, the 
context within which your statement is made and the function it serves more 
transparent to a wider audience. With a brief initial look at the issue there could 
be a couple of possible operational solutions that could be considered without 
disclosing legal advice: (a) including a link in the Statement to a plain language 
background explanation of Statements; or (b) having a dedicated webpage/link 
to a webpage that explains in plain language Legislative Competence.  
 
In the coming months the Clerking team will be drawing up a detailed action 
plan for the Committee’s recommendations. Input will be sought from all 
relevant parties, to ensure recommendations can be taken forward in a 
practicable way, taking account of any relevant timing issues. My Clerks will of 
course ensure that a member of your team and a representative from the 
Parliament’s legal services and other relevant staff are included in any 
discussions. 
 
Yours sincerely,  
  

  
 
Ruth Maguire MSP 
Convener 
Equalities and Human Rights Committee 
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